KENTUCKY PERSONNEL BOARD
MINUTES OF NOVEMBER 15, 2010

1. The regular monthly meeting of the Kentucky Personnel Board was called to order
by Chairman Cecil F. Dunn on November 15, 2010, at approximately 9:30 a.m., 28
Fountain Place, Frankfort, Kentucky.

Board Personnel Present:

Cecil F. Dunn, Chairman

M. Suzanne Cassidy, Vice Chair

Larry B. Gillis, Member

David B. Stevens, Member

Wayne "Doug" Sapp, Member

Susan Gardner, Member

Mark A. Sipek, Executive Director and Secretary
Boyce A. Crocker, General Counsel

Cynthia Perkins, Administrative Specialist

Board Personnel Absent:

David Hutcheson, Member
Linda R. Morris, Administrative Section Supervisor

2. READING OF THE MINUTES OF REGULAR MEETING HELD OCTOBER 8§,
2010

The minutes of the last Board meeting had been previously circulated among the
members. Chairman Dunn asked for additions or corrections. Ms. Cassidy moved to
approve the minutes, as submitted. Ms. Gardner seconded, and the motion carried 5-0,
with Dr. Stevens recusing. The Board members signed the minutes.

3. EXECUTIVE DIRECTOR’S REPORT

Mr. Sipek stated that he enjoyed speaking at the Governor’'s EEO Conference on
November 9, 2010.



Mr. Sipek advised that the Franklin Circuit Court issued an Opinion and Order in
Robert Burns v. Energy and Environment Cabinet (10-CI-0077), affirming the Board’s Final
Order. In light of the memorandum that was issued last month to the Hearing Officers
regarding recommended orders, there is an interesting discussion in Burns concerning the
“Background” section. At the Board’s direction, it is important for the Hearing Officers to
use the Background as a summary and not a complete recap.

At the conclusion of Mr. Sipek’s report, Chairman Dunn called for the Personnel
Cabinet’s report.

4. PERSONNEL CABINET’S REPORT

The Hon. Dinah Bevington, General Counsel, for the Personnel Cabinet, came
forward to present the Cabinet’s report.

Ms. Bevington reported that 145,000 applicants re-enrolled in the Kentucky
Employees Health Plan for 2011. About 200 individuals have not re-enrolled and the
Cabinet is actively contacting them.

Ms. Bevington thanked Mr. Sipek for speaking at the EEO Conference and
advised the conference was a wide success.

Petitioned Position(s) — (81) - Renewal of Petitioned Positions pursuant to KRS
18A.115

Ms. Bevington advised that the process for re-approval of petitioned positions
has been a major task for the Cabinet. Ms. Bevington advised that some of these
positions were first approved in the ‘70s. The Cabinet looked at the current structures
of each agency to determine what type of justification was needed now. She provided
the Board with a schedule showing what positions the Board had previously approved
and would need re-approval, with the exception of three positions which were to be
abolished at agency request. She advised the Board has that information.

Ms. Bevington advised that prior to this re-approval process, any vacant
positions the agencies did not want to fill were eliminated, which in some cases
included non-merit positions. There are some vacant positions on the schedule that the
agencies do want to fill and which have been justified through the Personnel Cabinet.



If additional information was needed, Secretary Jackson followed up on each
position personally to obtain justification. The Cabinet is comfortable asking the
Board’s re-approval of the remaining positions.

Ms. Cassidy stated she had some questions, that details were seriously lacking
and she wanted to know if the Cabinet could provide them. Ms. Bevington stated that
everything in writing has been provided to the Board. Some communications were not
put in writing and are not available.

Mr. Sapp asked about the Cabinet’s elimination of some of the positions,
specifically how many were eliminated. Ms. Bevington responded that the Cabinet had
several processes, including budget reduction and clean-up. The Cabinet advised the
agencies that any vacant positions that were not going to be filled would need to be
eliminated. The Cabinet wanted only vacant, budgeted positions that needed re-
approval. She did not know how many positions were eliminated through that process.

Dr. Stevens asked about the position(s) required by statute (i.e., State Highway
Engineer). Ms. Bevington stated that the position is listed under KRS 18A.115 as a
policy-making position, and is also listed as a required position under the
Transportation Cabinet’s statute.

Chairman Dunn asked if the process of eliminating positions was done due to
the Legislative act. Ms. Bevington responded that it was; however, positions have been
eliminated in the past, and is an on-going process with the agencies.

Mr. Gillis stated that there is one unfunded, vacant position on the list. Ms.
Bevington stated that additional information provided by the agency shows that was
not the case and only vacant, funded positions are before the Board for re-approval.

Ms. Cassidy stated that although Secretary Jackson may be satisfied that enough
information has been gathered to justify re-approving the positions, the Board may not
be and she wants to make sure the Board has all the information they need to be
comfortable approving these positions. Ms. Bevington stated this process is for “re-
approval” and that the Board had initially approved all these positions before.
However, Ms. Bevington stated that the Board is justified in asking for additional
information if they want it. Ms. Cassidy’s concern is, are these positions just being
carried forward every four years or are they really being used as initially requested.
Ms. Bevington stated that this is a re-evaluation to ensure these positions are justified,
and the Cabinet is satisfied with their review that these positions are justified and did
not find it necessary to bring in the agencies to justify these positions before the Board.



Ms. Gardner asked if there were position descriptions for the positions on the list
and if the Board could see them. Ms. Bevington stated that there were some and the
Board may already have them with the initial petitions.

Mr. Sapp moved to defer this matter to the December meeting of the Board and
asked that the Personnel Cabinet provide information requested by the Board members
in an appropriate timeframe. Ms. Cassidy seconded and the motion carried 6-0.

Since this process needs to be completed by the end of the calendar year,
Chairman Dunn suggested that any questions by the Board members be sent to Mr.
Sipek within a week of this meeting, who will in turn provide them to Ms. Bevington.
Ms. Bevington would try to provide a response by Thanksgiving, as the next Board
meeting is scheduled for December 10, 2010. Ms. Bevington said this is a priority and,
depending on the nature of the questions, she will get a response as quickly as possible.

5. ORAL ARGUMENTS

A. Jerry Couch v. Transportation Cabinet

Present for oral argument was counsel for Appellee, the Hon. Will Fogle. The
Appellant, Mr. Jerry Couch, did not appear and was not represented by legal counsel.
Mr. Fogle answered questions from the Board.

B. Martha Humble v. Cabinet for Health and Family Services

Present for oral argument were the Appellant, Martha Humble, and counsel for
Appellee, the Hon. Anne Burnham. The parties answered questions from the Board.

C. Michelle Kent v. Cabinet for Health and Family Services

Present for oral argument were counsel for Appellant, the Hon. Elizabeth
Hughes, and counsel for Appellee, the Hon. Mona Womack. The parties answered
questions from the Board.



6. MOTIONS

A. Autumn Barber v. Education and Workforce Development Cabinet
--Motion regarding Discovery Issues

Present were counsel for Appellant, the Hon. Ray Corns, and counsel for the
Appellee, the Hon. James Maxson. The parties answered questions from the Board.

7. CLOSED SESSION

Dr. Stevens moved that the Board go into Executive Session for the purposes of
discussing complaints, proposed or pending litigation, and deliberations regarding
individual adjudications; Mr. Sapp seconded. Chairman Dunn stated that the motion had
been made and seconded for the Personnel Board to retire into closed Executive Session,
passed by a majority vote of the members present, with enough members present to form
a quorum. Pursuant to KRS 61.810(1) (c), (f), and (j), the Kentucky Open Meetings Act, the
Board will now retire into closed Executive Session. Specific justification under the
Kentucky Open Meetings Act for this action are as follows, because there will be
discussion of proposed or pending litigation against or on behalf of the Board; and
deliberations regarding individual adjudication. The motion carried 6-0. (11:21 a.m.)

Ms. Cassidy moved to return to open session. Dr. Stevens seconded and the
motion carried 6-0. (12:30 p.m.)
8. CASES TO BE DECIDED

The Board reviewed the following cases. At that time, the Board considered
the record including the Hearing Officers’ findings of fact, conclusions of law and
recommendations, any exceptions and responses which had been filed, and oral

arguments where applicable.

A. Jerry Couch v. Transportation Cabinet

Ms. Cassidy moved to note Appellee’s exceptions and oral argument, and to
defer this matter to the next Board meeting. Mr. Sapp seconded and the motion carried
6-0.



B. Martha Humble v. Cabinet for Health and Family Services

Dr. Stevens moved to note Appellee’s exceptions and oral arguments, and to
defer this matter to the next Board meeting. Ms. Gardner seconded and the motion
carried 6-0.

C. Michelle Kent v. Cabinet for Health and Family Services

Dr. Stevens moved to note Appellant’s exceptions, Appellee’s response and oral
arguments, and to defer this matter to the next Board meeting. Ms. Gardner seconded
and the motion carried 4-1, with Ms. Cassidy opposing and Mr. Gillis recusing.

D. Nancy Nusz, et al. v. Education and Workforce Development Cabinet (6
appeals)

Mr. Gillis moved to note Appellant’s exceptions, Appellee’s exceptions and
response and to defer this matter to the January 2011 Board meeting for the purpose of
oral argument by the parties. Ms. Gardner seconded and the motion carried 6-0.

E. Robert Owen v. Transportation Cabinet

Mr. Sapp moved to note Appellant’s exceptions and Appellee’s response and to
accept the recommended order dismissing the appeal. Ms. Cassidy seconded and the
motion carried 6-0.

F. Amber Riley v. Justice and Public Safety Cabinet

Mr. Sapp moved to note Appellant’s exceptions and Appellee’s response and to
accept the recommended order dismissing the appeal. Mr. Gillis seconded and the
motion carried 6-0.

G. Lynn McAleer v. Energy and Environment Cabinet

Ms. Cassidy moved to note Appellant’s exceptions and to accept the
recommended order dismissing the appeal. Dr. Stevens seconded and the motion
carried 5-1, with Ms. Gardner opposing.



H. Stewart Sparks v. Transportation Cabinet (2 appeals)

Mr. Sapp moved to accept the recommended order dismissing the appeal. Ms.
Cassidy seconded and the motion carried 6-0.

L Tolbert Tichenor v. Transportation Cabinet

Mr. Sapp moved to accept the recommended order dismissing the appeal. Mr.
Gillis seconded and the motion carried 6-0.

Show Cause Orders — Appeal Dismissed - No Response Filed

The following cases had show cause orders entered by the hearing officer
recommending that the appeals be dismissed for failure to timely prosecute unless a
statement was filed by the Appellant stating sufficient cause to excuse their failure to
appear at the scheduled hearing. There was no response submitted by the Appellants
to the show cause orders.

J. Calvin Tolliver v. Justice and Public Safety Cabinet
K. Martina Eubank v. Cabinet for Health and Family Services

Ms. Cassidy moved to find that the Appellants had not responded to the show
cause orders and that the recommended orders be accepted dismissing the appeals for

failure to timely prosecute the appeals. Dr. Stevens seconded and the motion carried 6-
0.

9. WITHDRAWALS

Mr. Gillis moved to consider the following withdrawals of appeals en bloc and to
accept the withdrawals and dismiss the appeals. Dr. Stevens seconded and the motion
carried 6-0.

Billy Conner v. Cabinet for Health and Family Services
Marcus Hill v. Justice and Public Safety Cabinet

Robert Hill v. Justice and Public Safety Cabinet

Mary Jane Maeser v. Cabinet for Health and Family Services
LeAnne Mullins v. Personnel Cabinet

Carl Zobel v. Personnel Cabinet
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David Kilburn v. Transportation Cabinet



10. SETTLEMENTS

Dr. Stevens moved to consider the following settlements en bloc and to accept the
settlements as submitted by the parties; sustaining the appeal to the extent set forth in
the settlement. Ms. Gardner seconded and the motion carried 6-0.

Howe Baker v. Department of Public Advocacy (2 appeals)
Thomas D. Crank, Jr. v. Justice and Public Safety Cabinet
Wade Lindon v. Department of Veterans Affairs

Joanie Louis v. Department of Veterans” Affairs (2 appeals)
Sharon L. Jones v. Cabinet for Health and Family Services
Lisa Miracle v. Transportation Cabinet

Carolyn Wagoner v. Cabinet for Health and Family Services
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11. MOTIONS

A. Autumn Barber v. Education and Workforce Development Cabinet
--Motion regarding Discovery Issues

Ms. Cassisdy moved to sustain the Hearing Officer’s Discovery Orders. Mr.
Sapp seconded and the motion carried 6-0.

12. OTHER

Board Meeting Dates for 2011

After some discussion, the Board members agreed on the following meeting
dates for the first quarter: January 14, 2011, February 11, 2011 and March 11, 2011

There being no further business, Ms. Gardner moved to adjourn. Dr. Stevens
seconded and the motion carried 6-0. (12:40 p.m.)

Cecil F. Dunn, Chairman M. Suzanne Cassidy, Vice Chair

Larry B. Gillis, Member David B. Stevens, Member



Wayne D. Sapp, Member Susan Gardner, Member
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